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answer to this entire argument. "I think that the rights as claimed 
by the plaintiffs as citizens of the United States and of South Carolina 
have a property value of the highest and most sacred character. These 
rights it is admitted the plaintiffs are deprived of; but it is insisted 
they have adequate remedies at law, and that equity therefore cannot 
entertain their complaints. I regret very much that the Court of 
Appeals did not indicate the character of the remedy at law. I regret 
also that I am unable after thorough investigation to find it." 

It is submitted therefore that equity powers in matters of a political 
nature should be tested, not by the property interest involved or by 
the presence or absence of an election or of political rights, so-called, 
in the case, but by the character of the act to be enjoined. Once it is 
determined that the act is ultra vires, or that the law may perhaps 
be invalid, the case should be considered on the merits. The decision 
would then depend on the balance between the policy against inter- 
ference with the political branch or with the freedom of elections, and 
the importance of the injury threatened to the public. 



STOCKHOLDER S LIABILITY FOR CORPORATE DEBTS 

The theory that a corporation is a complete legal entity separate and 
distinct from its stockholders is receiving some severe blows. The 
recent case of Louisville & N. R. R. v. Nield (1919, Ky.) 216 S. W. 
62 illustrates the point nicely. The plaintiff was the sole creditor of 
a corporation of which the defendant was the sole stockholder. In 
effect the bill alleged that the defendant, with notice of the plaintiff's 
claim, had wrongfully taken the corporate assets and so left the cor- 
poration insolvent, though not legally dissolved. The defendant 
demurred because no judgment had been secured against the corpora- 
tion at law and because the corporation had not been joined as a party 
defendant. The court overruled the demurrer, saying that "the 
defendant had literally swallowed the corporation whole" and thereby 
placed himself under a duty to pay its debts. 

It has been an established principle of corporation law that the cor- 
poration is under the primary duty to pay its own debts. So the rule, 
just as in the case of any debtor, would logically require a judgment 
at law to establish the debt as a condition precedent to the filing of a 
creditor's bill in equity. 1 In many states both the law and the equity 
action may be prosecuted in one suit by bringing both parties in as 
defendants. 2 But in no state, in the absence of statute, will the mere 
allegation of the insolvency of an individual debtor support a creditor's 



1 Swan Land & Cattle Co. v. Frank (1893) 148 U. S. 603, 13 Sup. Ct. 691; 
Gabbert v. Union Gas & Traction Co. (1909) 140 Mo. App. 6, 123 S. W. 1024. 

'Wofford-Fain Co. v. Hampton (1917, N. C.) 92 S. E. 612; Fulton Auto 
Supply Co. v. Sullivan (1918) 148 Ga. 347, 96 S. E. 875. 
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bill. 3 There must first be a judgment at law against the debtor, to 
establish the debt. 4 The individual remains the principal debtor. But 
the court in the principal case very justly recognized that the defendant 
was the only person interested in the corporation. In legal theory the 
corporation and the defendant were distinct, 5 but in fact the defendant 
was the corporation. It was really the defendant's debt which was 
being collected. The court therefore refused to put the plaintiff to 
the useless expense of first reducing his claim to a judgment against 
the corporation. 6 

Though this distinction between corporate and individual debtors 
appears at first sight to show merely a difference of procedure, it is 
submitted that there is an important underlying difference of sub- 
stance. 7 When C contracts with the A corporation, what are, in fact, 
the resulting legal relations? Is it enough to indulge the fiction and 
say that the contract is between C and A, and that X, Y and Z, the 
stockholders of A, are only incidentally concerned? For ordinary 
purposes that explanation may suffice, but whenever the matter has 
come to a test the courts have shown themselves ready to ignore the 
legal entity completely — as in the principal case. 8 Admittedly X, Y 
and Z own the entire beneficial interest in the corporate assets subject 
to C's right to payment. As a fact, is not a corporation a mere form 
to enable X, Y and Z to do business with certain combined assets as if 
(for many purposes) they were one person, and to limit their liability 
on such dealing to the amount of those assets? Then C's duty is to 
render certain services to the A corporation (which is X, Y, and Z) 
in return for the promise of X, Y and Z to pay for the same out of 
the combined assets held by them as the A corporation. For most 
purposes, such as holding "title" to property, contracting, committing 
torts in the course of business, or suing and being sued in ordinary 
cases, the corporation should and can conveniently be treated as if it 
were a legal entity. Such convenience of treatment (together with 
limitation of liability) is the whole purpose of incorporation. But a 

' Huselton & Co. v. Durie (1910, Ch.) 77 N. J. Eq. 437, 77 Atl. 1042; Estes 
v. Wilcox (1876) 67 N. Y. 264; Gray's Harbor Commercial Co. v. Fifer (1917) 
97 Wash. 380, 166 Pac. 77a 

'Hardy v. Hardy (1915) 143 Ga. 703, 86 S. E. 780; Drahos v. Kopesky (1906) 
132 Iowa, 497, 109 N. W. 1021 ; Union Credit Ass'n v. Corson (1915) 77 Ore. 
361, 149 Pac. 318. 

"A corporation is not dissolved, even if it becomes insolvent and all the stock 
is held in one name. Elliot v. Sullivan (1911) 156 Mo. App. 496, 137 S. W. 
287. Contra, Swift v. Smith, Dixon & Co. (1886) 65 Md. 428. 

"Accord, Garetson Hilton Lumber Co. v. Hinson (1914) 69 Ore. 605, 140 
Pac. 633; Schneider v. Johnson (1912) 164 Mo. App. 639, 147 S. W. 538 (unpaid 
subscription). 

' For a careful exposition of this view, especially in its relation to the conflict 
of laws, see Hohfeld, Nature of Stockholders' Individual Liability for Corpora- 
tion Debts (1909) 9 Col. L. Rev. 285. 

• Wormser, Piercing the Veil of Corporate Entity (1912) 12 Col. L. Rev. 496. 
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conscious recognition of the real relations between the parties is 
necessary to clarify the principles underlying an important class of 
cases where the courts have on one pretext or another ignored the 
legal entity. 

Take the principal case 9 as an example. C is the sole creditor of 
the A corporation of which, let us assume, in order to reduce the case 
to its simplest form, X was the sole stockholder at the time C's claim 
arose. 10 Then X promised to pay C from those of his assets which he 
held in the name of the A corporation. C agreed to accept that 
promise, so limited, as consideration for his services. Now clearly, 
if X through his control of the A corporation chooses to remove 
those assets from the corporation and to hold them in his individual 
name, he does not thereby alter or extinguish the scope of his duty 
to C. So long as X maintained the existence of A as a separate 
entity, C would indeed look to it first for payment. C might ("recog- 
nizing the entity") have treated the transfer as a fraudulent con- 
veyance and, after reducing his claim to judgment against the cor- 
poration, have had the transfer set aside in equity to the extent of 
his claim. But the court in the principal case simply regarded the 
situation as one where the principal debtor had in his own hands the 
funds promised to the creditor. There were no other rights involved. 
So the court ignored the fictional entity and simply required the 
defendant, directly, to fulfill his duty. Any other decision would have 
been a blind worship of form. 

If on the other hand the A corporation had transferred its assets 
to a second person W, or a second corporation B, in which X the 
stockholder of A had no interest whatever, the foregoing situation 
would be sharply contrasted. Of course if the sale was bona fide and 
for value, C has not been injured, because there has been a fair return 
made for the property withdrawn. 11 C takes the chance that corporate 
assets may be depleted by accident or by poor judgment in the course 
of ordinary business transactions, and has no power to control the 
corporation's business policy. But if the transfer to B were fraudulent, 
then the principles applicable to fraudulent conveyances by individuals 
should apply. X as stockholder is still under a primary liability to 
be divested pro tanto of his interest in the assets remaining in the A 
corporation by C's exercise of his power to collect. But as X has 
not himself taken the assets transferred, C has no power to bring a 
creditor's bill against him. In such case there is no reason to question 
the sufficiency of A as a legal entity. Suit must first be brought 
according to the usual rule relating to fraudulent conveyances against 

* Louisville & N. R. R. v. Nield, supra. 

10 The same principle would seem to hold without relation to the number of 
stockholders. And on the sale of a share of stock the new stockholder assumes, 
in the main, his predecessor's liabilities. 

n Barrie v. United Rys. of St. Louis (1907) 125 Mo. App. 96, 102 S. W. 1078. 
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the A corporation, which represents X, in order to establish the debt, 
and then in equity to set aside the conveyance. 12 

Another distinct type of case is that where the stockholders X, Y 
and Z of corporation A organize a new corporation B and "transfer" 
all their assets held in the A corporation to B in return for which 
they take stock in B. There have been several ways of treating the 
case with the common result of placing B under a duty to pay A's 
debts to the extent of the assets gratuitously transferred. 18 One theory 
is that the transaction has merely been a change of name. 1 * The court 
thereby simply ignores the fact that in theory there are two separate 
legal entities and it permits A's creditors to recover of B either in 
law or in equity. 15 By the majority view the assets are regarded as a 
"trust fund for the benefit of creditors" and B through the agency 
of the common officers has notice of A's debts. It then, in taking all 
A's assets and issuing its stock in return therefor among A's stock- 
holders, is a party to a breach of trust. 18 Yet it has often been decided 
that the assets of a corporation are not a technical trust fund. 1 ' It 
is not a breach of trust for the corporation to transfer its assets to 
third parties in good faith and for value. And in the absence of statute 
such a sale is good even if the transferee has notice of the corpora- 
tion's insolvency. 18 There should be no more reason for calling funds 
from which a corporation's creditors are to be paid a "trust fund" 
than the funds of any other debtor. Courts resort to the doctrine 
to explain their judgment against B more plausibly. In fact they 
recognize that it is the stockholders who should and so are held to 
answer for the debt by a judgment against B. Were the stockholders 
not the same in each corporation the transaction would be treated as 
a sale. 19 

It will not do merely to say that courts in the above case have made 
an exception where necessary to avoid fraud. Undoubtedly they do 
that but such an explanation offers no index as to when they would 

" Coleman v. Hagey (1913) 252 Mo. 102, 158 S. W. 829; Sharpies Co. v. 
Harding Creamery Co. (1907) 78 Neb. 795, m N, W. 783. 

" There seems no question but that the second corporation is only liable to 
the extent of the assets received. Johnson v. United Rys. of St. Louis (1912) 
247 Mo. 326, 152 S. W. 362. 

"Auston v. Tecumseh Nat. Bank (1896) 49 Neb. 412, 68 N. W. 628; Blanc 
v. Paymaster Min. Co. (1892) 95 Calif. 524, 30 Pac 765. 

"A judgment may be secured at law against either or both corporations. 
Wolff v. Shreveport Gas Elec. Light & Power Co. (1916) 138 La. 743, 7Q So. 789. 

"Harbison-Walker Refractories Co. v. McFarland's Adm'r (1913) 156 Ky. 
44, 160 S. W. 798; Jennings, Neff & Co. v. Crystal Ice Co. (1913) 128 Tenn. 
231, 159 S. W. 1088. 

"Hollins v. Brierfield Coal & Iron Co. (1893) ISO U. S. 371, 14 Sup. Ct. 127. 

"Hagemann v. Southern Electric Ry. (1907) 202 Mo. 249, 100 S. W. 1081. 
The reason is that without such a rule there would be enormous difficulty in 
realizing on the assets of the corporation. 

"Sharpies Co. v. Harding Creamery Co., supra. 
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consider another situation within the exception. The decisions mark 
two facts as operative: (1) that of corporate assets and (2) that of 
identity of stockholders. Where the same stockholders who may be 
said to have promised to pay C from their combined assets held in the 
name of the A corporation now hold those assets in the name of the 
B corporation leaving A insolvent C has uniformly been allowed to 
recover of B. The situation is the same as in the principal case, 
except that here the primary duty of the stockholders X, Y and Z 
to pay can be enforced by "recognizing" the B corporation and suing 
X, Y and Z under its name. It makes no difference to C's rights in 
what manner X, Y and Z choose to keep the assets payable to C. 

When the A and B corporations, however, are both maintained as 
going concerns, a. more difficult situation is presented. It is of course 
clear that A and B may be entirely distinct businesses though managed 
by the same directors and owned by the same stockholders. And a sale 
made by A to B in good faith and for value cannot be set aside by 
A's creditors. 20 And if the control of A has not been exercised in 
the interest of B, no right of action is given A's creditors against B." 
On the other hand, where the policy of A has been controlled in B's 
interest with the result that A's assets have been diminished, it has 
been held that a creditor of A might subject B's assets to the payment 
of his claims in a bankruptcy proceeding. 28 Here, although there had 
been no transfer of tangible assets, B had received an equivalent bene- 
fit from the control of A in B's favor. The transactions have the same 
effect as if the stockholders had transferred their assets held in A 
to B. The case is thus analogous to the preceding instance. 

So far the question has been in this type of case whether the A 
corporation was in fact the "agent," "dummy," or "subsidiary" of 
the B corporation. It has therefore been difficult to determine just 
when the A corporation might properly be considered "swallowed." 
Depending on the answer to that question it has followed that either 
the B corporation was under a duty to pay the whole of A's debts or 
under no duty at all. It would seem that this method of inquiry raises 
an incorrect and misleading question. Even though the stockholders 
and directors and officers in A are identical with those in B, the right 
of A's creditor is only to be paid out of A's assets. If that corpora- 
tion has been managed in its own interest and fails from purely 
economic reasons, there is no justification for holding the B corpora- 
tion. If A has been controlled in B's interest, then B should be under 
a duty, but only to the extent to which A's assets have been diminished 
as a result of that control. Of course if the control has been complete 
and wholly in the interest of B, it might be both difficult and, as a 

"Atkinson v. Western Development Syndicate (1915) 170 Calif. 503, 150 Pac 
360. 
n In re Watertown Paper Co. (1909, C. C. A. 2d) 169 Fed. 252. 
"In re Muncie Pulp Co. (1905, C. C. A. 2d) 139 Fed. 546. 
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matter of policy, unnecessary to establish the extent of A's loss. 23 It 
would seem, however, that such matters as separate account books, 
identity of directors, etc., are only evidential facts to establish the 
extent of the control in the interest of the dominant corporation. 24 

Another type of case which offers from another angle a striking 
illustration of the courts' willingness to disregard the fictional entity 
is the recent case of Ballaine v. Alaska Northern Ry. (1919, C. C. A. 
9th) 259 Fed. 183. The United States owned all the stock in the 
defendant corporation. It was held that because the government 
could not be sued without its permission, the plaintiff could not main- 
tain his action of tort against the corporation. 23 The case would seem 
to bear out the theory that a corporation is merely an association of 
stockholders doing business as if they were one person. And it lends 
indirect support to the statement that the real parties to a contract 
with a corporation (as to a tort committed by it) are the persons con- 
cerned and the stockholders, 26 whose duty to pay is limited to the 
extent of the corporate assets. 

Although all the courts in the foregoing cases profess to follow the 
legal entity theory in its entirety merely "making an exception in the 
particular case to secure evident justice," it is submitted that they 
have really recognized an entirely different principle. 27 If it be con- 
ceded that a creditor has a right, not against the corporation, but 
against the stockholder, to be paid from the stockholder's interest in 
the assets held by him in the name of that corporation, practically all 
decisions may be explained without turnings and twistings of theory. 
Although the case is more complicated where one corporation has 
been merged or consolidated with one owned by entirely different 
interests, the principle remains the same. 28 The creditors' original 

" Where the B corporation holds all the stock in the A corporation and really 
conducts its own business through A, it is probably unnecessary to determine 
A's loss in most cases. Consequently if B loans A money, B should not be 
allowed to share as a creditor where the money loaned is less than the loss 
occasioned A's assets. 5. G. V. Co. of Delaware v. S. G. V. Co. of Pennsylvania 
(Pa. 1919) 107 Atl. 721. The court in that case, however, simply confused the 
two corporations. 

M (1920) 4 Minn. L. Rev. 219 discusses these relations as evidence but does 
not make this distinction. 

a This point is by no means settled but seems to be well decided. See contra, 
Panama R. R. v. Curran (1919, C. C. A. 5th) 256 Fed. 768. 

"For an instance of the many cases where the stockholders have been frus- 
trated in their attempt to avoid a contract duty by organizing a second corpora- 
tion see George v. Rollins (1913) 176 Mich. 144, 142 N. W. 337. 

" Henderson, The Position of Foreign Corporations in American Consti- 
tutional Law (1918). Freund, The Legal Nature of Corporations (1898). 

* It has been intimated that as to those stockholders common to both corpora- 
tions their liability remains unchanged, while as to the new stockholders it is 
the ordinary case of receiving a conveyance in fraud of creditors. Montgomery 
Web Co. v. Dienelt (1890) 133 Pa. 585, 19 Atl. 428. 
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right is enforced, wherever the stockholder has placed the assets. 
The reason given may be that the one corporation has been left a 
mere "shell," or is a "dummy," or has been "literally swallowed 
whole." But the fact is that the legal entity fiction will be disregarded 
when necessary to enforce the stockholder's duty according to his 
true contract. However to go farther and disregard the corporate 
entity seemingly at will would be an unjustifiable blow at the basis 
of corporation law. It is submitted that it would tend toward accuracy 
of thought and justice to recognize more frankly the exact relations 
of the parties. 



EVIDENCE OF INTENTION AS REBUTTING WAYS OF NECESSITY 

Can the presumption of a grant, or of a reservation, of an easement 
of necessity be rebutted by proof of an oral agreement of the parties 
to the contrary? In giving effect to a written instrument, even where 
a writing is required by law, oral conversations are admissible to 
"rebut an equity." 1 This old and very ambiguous doctrine, though 
sometimes construed to relate merely to constructive or resulting 
trusts, 2 has nevertheless been extended to a rather miscellaneous group 
of legal presumptions. 3 Clearly, however, not all legal presumptions 
may be overriden by this kind of evidence. 4 Upon what principles are 
conclusions arising out of the application of legal presumptions to 
written instruments admitted to or excluded from the protection of 
the "parol evidence" rule? 

In the case of Orpin v. Morrison? a deed was delivered embracing 
land so situated as to give rise, under ordinary circumstances, to a 
way of necessity across the land of the grantor. In litigation involving 
the existence of this "right of way," the alleged servient owner intro- 
duced without objection evidence of an oral understanding that no such 
easement should be granted. Subsequently the court was'requested to 
rule that this evidence could not be considered. It was held that the 
evidence, once admitted, was relevant to prove the actual intentions of 
the parties as a means of rebutting the presumption. 

It seems clear, notwithstanding a contrary intimation in the opinion, 6 
that we have here no middle ground between the absolute irrelevancy 
and the absolute admissibility of the evidence in question and that the 
latter, if objectionable at all, could not possibly be cured by the failure 
to object to its introduction. We need not enter into the by no means 



'i Jarman, Wills (6th ed. Sweet, 1910) 497; Thayer, Preliminary Treatise 
on Evidence (1898) 437-441; 4 Wigmore, Evidence (1904) sec. 2475; Langham 
v. Sanford (1811, Eng. Ch.) 17 Ves. 435. 

2 Hughes v. Wilkinson (i860) 35 Ala. 453, 463. 3 Thayer, of. cit., 437 ft. 

'Hall v. Hill (1841, Ir.) 1 Dr. & War. 94. 

5 (1918) 230 Mass. 529, 120 N. E. 183. 'Ibid., 532. 



